To be prohibited, a communication must not only be ex parte but
also must bear on the merits of a case.  To warrant discipline, the
communication must be knowingly and willfully made.  It is clear that
the telephone conversation of March 28, 1984, between Judge Kennedy and
Mr. Malik was initiated by Judge Kennedy, involved only one party to the
pending litigation, was not on the public record, and was without prior
notice to the other party, the Secretary of Labor.  In short, the
conversation was ex parte.  Therefore, we must next determine, on the
basis of the record developed in this inquiry, whether the communication
was prohibited in that it concerned the merits of the case.

Based upon the affidavits in this record, we conclude that the
following substantive matters were discussed during the conversation:
(1) the state of the settlement negotiations; (2) the MSHA investigative
report; and (3) the judge's opinion of Mr. Moncrief.  We are not troubled
by the portion of the conversation that concerned the status of settle-
ment negotiations.  The discussion involved the question of whether the
case had been settled and whether the settlement check had been sent.
As such, it was a permissible status inquiry by the presiding judge.

On the other hand, those portions of the conversation that dealt
with the MSHA investigative report referenced the merits of the case and
were prohibited.  Mr. Malik states that he and Judge Kennedy discussed
the MSHA investigation file, and that Judge Kennedy suggested that "it
might be helpful" if Mr. Malik received the file.  Judge Kennedy had
every reason to believe that the MSHA investigative report contained
subject matter relating to the grounds of the Secretary's discrimination
complaint, and therefore was relevant to potential defenses as well.  At
the time of the ex parte conversation, the case had not been settled and
the report was a potential piece of evidence.  In communicating about
the report., in an off-the-record and ex parte manner, Judge Kennedy dis-
cussed an aspect of the merits of the case.  Judge Kennedy had previously
ordered the Secretary to produce the report, and it may be that he urged
Mr. Malik to seek the report in order to pressure the Secretary to
comply with the order. However, if Judge Kennedy believed that pro-
duction of the report was necessary to a resolution of the case he
should have sought to compel compliance with his order by proper judicial
process. An ex parte and off-the-record suggestion to counsel for one
of the parties is no substitute for orderly and valid legal procedure.
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presentations.  Such proceedings cannot be fair or soundly
decided, however, when persons outside the agency are
allowed to communicate with the decisionmaker in private
and others are denied the opportunity to respond.

[H.R. Rep. No. 880, Parts I & II, 94th Cong., 2d Sess. 2 (Part I),
18 (Part II)(1976), reprinted in 1976 [3] U.S. Code Cong. & Ad.
News, Legis. Hist. 2184, 2227.] See also Raz Inland Navigation
Co., Inc. v. ICC, 625 F.2d 258, 260 (9th Cir. 1980). The implica-
tions of the purposes mentioned by Congress are obvious:  Improper
ex parte contacts may deny a party "his due process right to a
disinterested and impartial tribunal." Rinehart v. Brewer, 561
F.2d 126, 132 (8th Cir. 1977).  Diminishing public confidence
in the affected tribunal is the likely and unacceptable result.

3 FMSHRC at 2485.
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